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     COMMENTS BY THE EITI NATIONAL COMMITTEE ON THE VALIDATION REPORT












Dakar, 31 January 2018 
1.	INTRODUCTION

The Government of Senegal committed to implementing the EITI in February 2012, and its membership was accepted on 17 October 2013. On 25 October 2016, the EITI Board agreed that validation of Senegal under the 2016 EITI Standard would start on 1 July 2017.

As envisaged by the EITI Validation Guide, the International Secretariat has completed the first stage of Validation, i.e., initial data collection, stakeholder consultations and the preparation of an initial assessment of progress made in respect of the EITI requirements. The company Adam Smith International (ASI) was appointed as Independent Validator to evaluate the work carried out by the Secretariat in accordance with the Validation Guide. The principal responsibility of ASI as validator is to review the initial assessment, modify it as needed, and provide a summary of its independent review in a Validation Report, to be submitted to the Board via the Validation Committee.

The draft Validation Report followed a quality assurance review of the initial assessment by the International Secretariat. The Validator confirmed the Secretariat's initial assessment to the effect that Requirements 2.6 and 3.2 were not fully met in Senegal.
	
The multi-stakeholder group (MSG) then consolidated its comments on the Validation Report submitted by Adam Smith International (ASI) in its capacity as Independent Validator. The MSG thanks the International Secretariat and ASI for their objective assessments, and considers that the following comments will contribute to a better appreciation of Senegal's efforts and progress in implementing the EITI.


2. REMARKS ON THE INITIAL ASSESSMENT BY THE INTERNATIONAL SECRETARIAT AND BY THE INDEPENDENT VALIDATOR

We note that the general assessment by the Independent Validator is in agreement with the findings of the initial assessment. Senegal has met the requirements of the EITI Standard, apart from recommendations and suggested corrective measures relating to state participation and production values.
However, we request that the compliance level of our country in respect of these two requirements be raised to the level of "satisfactory progress".

It is our deep conviction, as members of the MSG, that Senegal has met all the requirements of the Standard.

The members of the National Committee have decided to provide below all clarifications on the matters raised in respect of state participation (Requirement 2.6) and production data (Requirement 3.2).


3. RESPONSES OF THE NATIONAL COMMITTEE 

3.1 REQUIREMENT 2.6: STATE PARTICIPATION 
In compliance with Requirement 2.6, the multi-stakeholder group shall, in future EITI Reports, specify the statutory regulations governing financial relations between the Senegal Petroleum Company (Petrosen), the Eastern Senegal Iron Ore Mining Company (Miferso) and the Government. The Government is also encouraged to continue to provide the Hydrocarbons Service with monitoring tools to keep better track of work plans and payments to the Government as this sector develops.


In Senegal, companies benefiting from state financing are defined by Law No. 90-07 dated 26 June 1990 on the organisation and supervision of public sector corporations and the supervision of private law corporations receiving financial support from state authorities (Official Journal dated 7 July 1999[footnoteRef:1]). Article 6 of this same Law specifies that "companies are considered to be limited companies with majority state participation, if one or several state entities directly or indirectly own at least 50% of their equity capital". A limited company "with majority state participation may receive (...) benefits in kind or in money" from the state (Article 47 of Law No. 90-07 dated 26 June 1990). [1:  http://www.courdescomptes.sn/loi-n90-07-du-26-juin-1990-relative-a-lorganisation-et-au-controle-des-entreprises-du-secteur-parapublic-et-au-controle-des-personnes-morales-de-droit-prive-beneficiant-du-concours-financier-d/] 


1. PETROSEN, created in May 1981, is a limited company in majority state ownership (99% owned by the state and 1% by the National Debt Recovery Company (SNR))[footnoteRef:2]. PETROSEN is governed by its statutes, which comply with current legislation. In addition, PETROSEN operates on the basis of provisions of private law (OHADA law, used by seventeen (17) African countries). In this respect, the Unified  Act on Commercial Company Law and the Economic Interest Group gives limited companies the right to enter into financial contracts, and fixed term financial borrowing where appropriate, in conditions established by the competent authority of each participating state (Article 744)[footnoteRef:3]. Examination of the financial statements of PETROSEN for 2014 does not reveal any loan, lease or similar credits. In 2014 PETROSEN held shares in state companies, notably the African Refining Company (SAR) (46%) and Senegal POWER company (34%), which was an unsuccessful project. The state never had to cover or guarantee loans for PETROSEN or for any other company in the extractive sector before 2014. Similarly, PETROSEN has not granted any guarantee or loan to companies operating in the extractive sector. [2:  http://itie.sn/?offshore_dl=2704 (Article 6 of the PETROSEN-2010 statutes)]  [3:  http://www.ohada.com/actes-uniformes/1299/1594/section-1-definition.html] 


1. The Eastern Senegal Iron Ore Mining Company (MIFERSO) promotes, develops and obtains economic value from the Falémé iron ore deposits. It is 76% owned by the state, so that MIFERSO is a limited company with majority state ownership as defined by Law 90-07, similarly to PETROSEN. The nature of MIFERSO’s corporate organisation can be understood from its statutes.[footnoteRef:4] MIFERSO financial statements for 2014 do not show any loan, lease or similar credit outstanding, and the government has never had to provide loans or loan guarantees to MIFERSO. Moreover, as regards information in the initial data collection report: "Although the Report suggests that the Government is entitled to dividends from MIFERSO, the Report explains that the company has never, to date, paid dividends to the Government due to difficulties in bringing the Falémé iron ore deposits into production" (EITI Report 2014, p.35). It is important to note that MIFERSO is not yet operational. Consequently, its activities do not generate any dividends[footnoteRef:5].  [4:  http://itie.sn/?offshore_dl=2696 (MIFERSO statutes)]  [5:  http://itie.sn/?offshore_dl=2699 (MIFERSO financial statements 2014)] 

The MSG is of the opinion that current legislation clarifies the statutory and financial relations between the state and state-owned enterprises (MIFERSO and PETROSEN). Therefore, the MSG considers that Senegal has fully complied with Requirement 2.6 of the EITI Standard. 
[bookmark: _GoBack]3.2 REQUIREMENT 3.2: PRODUCTION DATA
"Under Requirement 3.2, the MSG will need to disclose production data for the fiscal year covered by the EITI Report, including total production volumes and the value of production by basic material and, where applicable, by state/region. These data may include possible sources of production data and information on how the volume and value reported in EITI Reports have been calculated."  
The production volumes disclosed in EITI reports come from two sources:
· Mines
a) Mining companies declare royalties. This declaration contains production sold as well as sales abroad and in Senegal, the value of sales, and sometimes also available stocks. The 2018 declarations systematically include stocks.
b) The Mining Administration verifies the declaration by identifying the details of production sold, deductible expenses, and calculation of the mining royalty. This verification is sanctioned by a written report or summary.
c) When the audit has been completed, the Mining Administration prepares a draft order[footnoteRef:6] fixing the ad valorem tax to be paid by the company for the year in question. This draft provides information on sales abroad and sales in Senegal, specifying: [6:  http://itie.sn/revenus-du-secteur/ (examples of royalty orders: GCO, SSPT, SOCOCIM etc.)] 

· the nature of the product;
· the number of tonnes sold;
· revenue (CFA francs);
· cost per tonne (CFA francs/tonne)
· deductible costs
· taxable value ;
· ad-valorem tax (CFA francs).

· Quarries
The Mining Administration has agents (so called "pointers") at each quarry, who record on a daily basis the volumes of material extracted and sold, and liaise with the quarry owner regarding operation of the quarry as a private business.
The agent calculates the extraction tax as established in Law No. 1988-06 dated 26 August 1988 (Decree No. 89-907 dated 5 August 1989[footnoteRef:7]). Taxation at other, non-private quarries is based directly on sales. [7:  Article 49 of the Mining Code, 1988 http://www.droit-afrique.com/upload/doc/senegal/Senegal-Code-1988-minier_Abroge.pdf] 

In addition, production quantities by base product are published regularly by the Ministry of Mines on its website, http://www.dirmingeol.sn/pages_utiles/statistique_miniere.php. 
Finally, all data on gross production, including production which is sold and included in calculation of the ad valorem tax, are classified by region and project for private mines and quarries, or by entity for temporary and state-owned quarries. 
Based on available information, the National Committee considers that Senegal has fully met Requirement 3.2. 
4. COMMENTS ON THE VALIDATOR’S RECOMMENDATIONS

	Validator’s recommendations
	Comments of the national committee

	1. The MSG may wish to review the decree establishing the Multi-Stakeholder Group  for EITI Senegal (Decree No. 2013-881), to obtain confidence that the governance rules of EITI Senegal correspond to actual practice, particularly as concerns the required quorum and substitutes of MSG members.
	The MSG was instituted by Presidential Decree 2013-881 dated 30 June 2013 which specifies the rules of deliberation for half of its members. Article 11 of the internal regulation also established rules for deliberation. The principle of substitution of members has not yet been applied. However, the matter was debated at the meeting of the MSG on 26 January 2018 and a revision of the decree was decided. The MSG is of the same opinion as the Validator.

	2. The company college may wish to improve, systematise and formalise coordination between the companies taking part in implementation of the EITI, beyond those companies which are directly represented in the multi-stakeholder group. The company college is also encouraged to formalise the procedures for appointing and replacing MSG members (see Requirement 1.4).
	The procedure is entirely formal despite the fact that, for the petroleum sector, the MSG had decided to base itself on the factual context (one company (Fortesa) carrying out operations, and one company (Cairn Energy Senegal) at the stage of advanced exploration). All appointments are formalised and sanctioned by letters signed by the designated officials at the level of each college.

	3 The multi-stakeholder group may wish to continue its capacity-building efforts aimed at civil society and the press as regards the use of EITI data and other aspects, such as contract analysis.
	The National Committee will continue its capacity-building efforts in respect of civil society and the press as illustrated by activities envisaged in the Annual Work Plan 2018[footnoteRef:8]. [8:  http://itie.sn/wp-content/uploads/2018/01/Plan-de-travail-et-Budget-annuel-Comit%C3%A9-National-2018-v1.1.pdf  (Annual Work Plan 2018)] 


	7. The MSG is encouraged to highlight any non-negligible violations of the legal and regulatory framework governing license issue and transfer in the petroleum, gas and mining sectors during the year or years under consideration. The Government is encouraged to continue its efforts to standardise the technical and financial criteria for the issue of licenses.
	A study on licensing conditions for the petroleum, gas and mining sectors is being finalised. In addition, the recommendations of the 2015 and 2016 EITI Reports include the establishment of a working group to work on the issue. The group should consist of the Hydrocarbon Administration, the Mining and Geology Administration and PETROSEN. A meeting with the Minister for Petroleum has been held regarding this matter.

	10. The multi-stakeholder group may wish to pilot reporting on beneficial ownership in the next EITI Report to increase awareness of the transparency of beneficial ownership and to pilot definitions and thresholds for beneficial ownership. In particular, the multi-stakeholder group may consider the application of different types of supervision that may be exercised in respect of a company. In addition, EITI Senegal may wish to intensify its work to make companies aware of the objectives of beneficial ownership transparency, and engage in discussions with public bodies on how to make such disclosures mandatory.
	The MSG has integrated the aspects mentioned in the 2015 and 2016 EITI Reports, and will go further in this direction in future EITI Reports.

In addition, a national awareness workshop on beneficial ownership disclosure is scheduled during March 2018.

In addition, the Government, at a meeting of the Council of Ministers on 3 January 2018, approved a draft law to combat money laundering and the financing of terrorism[footnoteRef:9], which is a transcript of the WAEMU Directive with the same purpose. The National Committee has approved definitions and participation thresholds of the Directive for purposes of the 2015 and 2016 EITI Reports. [9:  https://www.sec.gouv.sn/Conseil-des-Ministres-du-03,2262.html (Draft law on combating money laundering and financing of terrorism, approved on 3 January 2018 by the Council of Ministers)] 


	13. The MSG is encouraged to clarify differences that were found to exist in export figures between EITI disclosures by companies and official Government data
	The National Committee is already working on this issue with Customs and the Mining and Geology Administration.

	15. The MSG is encouraged to ensure that future EITI Reports provide, for any barter agreement, a level of detail and transparency that is consistent with the disclosure and reconciliation of other payments and revenue streams.
	The MSG has already integrated these aspects in the 2014[footnoteRef:10], 2015 and 2016 EITI Reports (page 44). [10:  http://itie.sn/rapport-2014/ (Details of payments under the barter agreement between the state  of Senegal and Terangagold)] 


	16. The MSG may ensure that future EITI Reports contain accurate figures on the volume and value of goods transported under transport agreements where the Government obtains revenue originating from transportation.
	The National Committee systematically carries out verification and disclosure in EITI Reports of payments made for the transportation of production.

	17. The MSG may wish to make progress in implementing the EITI by project, before the deadline, for all EITI Reports covering fiscal years ending on or after 31 December 2018, as agreed by the EITI Board at its 36th meeting in Bogota.
	No comment

	18. EITI Senegal is encouraged to redouble its efforts to publish more up-to-date EITI Reports, in order to make the data more relevant and useful for public debate.
	This recommendation has already been carried out; the 2015 and 2016 EITI Reports are available on the National Committee website[footnoteRef:11]. [11:  http://itie.sn/rapports-2015-2016/] 


	20. In view of the implementation of sub-national transfers scheduled from 2017, the MSG is encouraged to ensure that future EITI Reports provide a formula enabling calculation of transfers to subnational state entities, the value of transfers under this formula, as well as any discrepancies between budgeted and executed transfers in the year or years under consideration.
	An order transferring the shares allocated to local authorities was issued on 20 December 2017 (the order is attached as an annexe).
Further, the National Committee has already presented the calculation formulas in the 2015 and 2016 EITI Reports

	25. The MSG may wish to formalise Government mechanisms that enable follow-up of recommendations arising from previous EITI and Validation Reports in order to ensure the sustainability and continued effectiveness of follow-up channels.
	The follow-up of recommendations is a concern of the most senior state authorities. Indeed, the Head of State recently renewed his commitment to continued implementation of the recommendations in these terms: "The Head of State appreciates the state of implementation of the EITI process and reaffirms his desire to establish total transparency in the management of our natural resources,...Therefore the President of the Republic asks the Government to put in place a working group consisting of representatives of the ministries and state structures, which are responsible for putting the recommendations into effect, in order to impel the reforms that are necessary for qualitative transformation of governance in the sector.” (Extract from the Communiqué of the Council of Ministers dated 17 January 2018[footnoteRef:12]). [12:  https://www.sec.gouv.sn/Conseil-des-Ministres-du-17,2265.html] 

The National Committee also has a Committee for Capacity Building and Follow-up of Recommendations, which is in charge of the Follow-up Plan.

	26. The multi-stakeholder group may wish to undertake a comprehensive impact assessment to identify tangible impacts of the EITI on local communities and other stakeholders in order to determine the extent to which the EITI has contributed to improving the management of public finances and governance in the mining, petroleum and gas sectors.
	The National Committee has already included an impact study of EITI implementation in Senegal in its work plan for 2018. 




Figure 1, Assessment by the National Committee

	EITI Requirements
	LEVEL OF PROGRESS
	Comments of the National Committee

	 
 
 
 
	No Progress
	Inadequate
	Meaningful
	Satisfactory
	Beyond
	

	Categories
	Requirements
	
	
	 
	 
	 
	

	MSG oversight
	Government engagement (1.1)
	
	 
	 
	 
	 
	

	
	Industry engagement (1.2)
	
	 
	 
	 
	 
	

	
	Civil society engagement (1.3)
	
	 
	 
	 
	 
	

	
	MSG governance (1.4)
	
	 
	 
	 
	 
	

	
	Workplan (1.5)
	
	 
	 
	 
	 
	

	Licenses and contracts
	Legal framework (2.1)
	
	 
	 
	 
	 
	

	
	License allocation (2.2)
	
	 
	 
	 
	 
	

	
	License register (2.3)
	
	 
	 
	 
	 
	

	
	Policy on contractual disclosure (2.4)
	
	 
	 
	 
	 
	

	
	Beneficial ownership (2.5)
	
	 
	 
	 
	 
	

	
	State participation (2.6)
	
	 
	 
	 
	 
	See section 3.1 for responses by the MSG

	Monitoring production
	Exploration data (3.1)
	
	 
	 
	 
	 
	

	
	Production data (3.2)
	
	 
	 
	 
	 
	See section 3.2 for responses by the MSG

	
	Export data (3.3)
	
	 
	 
	 
	 
	

	Revenue collection
	Comprehensiveness (4.1)
	
	 
	 
	 
	 
	

	
	In-kind revenues (4.2)
	
	 
	 
	 
	 
	

	
	Barter agreements (4.3)
	
	 
	 
	 
	 
	

	
	Transportation revenues (4.4)
	
	 
	 
	 
	 
	

	
	SOE transactions (4.5)
	
	 
	 
	 
	 
	

	
	Direct subnational payments (4.6)
	
	 
	 
	 
	 
	

	
	Disaggregation (4.7)
	
	 
	 
	 
	 
	

	
	Data timeliness (4.8)
	
	 
	 
	 
	 
	

	
	Data quality (4.9)
	
	 
	 
	 
	 
	

	Revenue allocation
	Distribution of extractive industry revenues (5.1)
	
	 
	 
	 
	 
	

	
	Subnational transfers (5.2)
	
	 
	 
	 
	 
	

	
	Revenue management and expenditures (5.3)
	
	 
	 
	 
	 
	

	Socio-economic contribution 
	Mandatory social expenditures (6.1)
	
	 
	 
	
	
	

	
	SOE quasi-fiscal expenditures  (6.2)
	
	 
	 
	 
	 
	

	
	Economic contribution (6.3)
	
	 
	 
	 
	 
	

	Outcomes and impact
	Public debate (7.1)
	
	 
	 
	 
	 
	

	
	Data accessibility (7.2)
	
	 
	 
	 
	 
	

	
	Follow-up on recommendations (7.3)
	
	 
	 
	 
	 
	

	
	Outcomes and impact of implementation (7.4)
	
	 
	 
	 
	 
	

	Assessment card key

	
	

	 
	No progress. All or nearly all aspects of the requirement remain outstanding and the broader objective of the requirement is not fulfilled.

	 
	Inadequate. Significant aspects of the requirement have not been implemented and the broader objective of the requirement is far from fulfilled.

	 
	Meaningful progress. Significant aspects of the requirement have been implemented and the broader objective of the requirement is being fulfilled.

	 
	Satisfactory progress. All aspects of the requirement have been implemented and the broader objective of the requirement has been fulfilled.

	 
	
Beyond. The country has gone beyond the requirements.

	 
	This requirement is only encouraged or recommended and should not be taken into account in assessing compliance.

	
	The MSG has demonstrated that this requirement is not applicable in the country












ANNEXES

· Response of the Minister for Petroleum and Energy regarding the Validation Report.

· Interministerial Order No. 22469 dated 20 June 2017 regarding the allocation of financing to the Fund for Equalisation and Support for Local Authorities using annual resources obtained from mining operations in the years 2010, 2011, 2012, 2013, 2014 and 2015. 


Republic of Senegal					[FLAG]  		00143 MPE/DH&CT1
One People – One Goal – One Faith 

Ministry of Petroleum and Energy					Dakar, 1 February 2018

The Minister 

REGARDING:	Provisional Validation Report for Senegal and the Initial Data Collection Report 
REF.:	Your letter No. 063/PR/EITI National Committee/SP dated 18 January 2018

Mr. President,

I acknowledge receipt of your correspondence referenced above, in which you submit for comment Senegal's Provisional Validation Report and the Initial Data Collection Report.

I have the following comments to make based on examination of these Reports:

· Satisfactory progress has been noted on Requirement 2.3 regarding the license register. However, in order to meet this requirement more fully, the Ministry of Petroleum and Energy plans to implement an initiative, the Petroleum Information Management Center (PIMC), the purpose of which will be to centralise and computerise the management of all oil and gas data in Senegal (register of licenses, petroleum register, etc.);

· As regards Requirement 2.6 concerning the financial relationship between PETROSEN and the State, it should be noted that PETROSEN is a limited company in majority public ownership.
Also, PETROSEN is the bearer of State shares in all hydrocarbon exploration and production sharing  contracts.
In addition, the State has entrusted to PETROSEN the collection of payments and land use taxes under these contracts.
Future establishment of the PIMC will enable these various payments to be better traced.

· As regards Requirement 3.2 concerning the verification and validity of production data provided by operators, the forthcoming establishment of a petroleum operations office will remedy this. 

Yours sincerely,

To :
Mr. Mankeur NDIAYE
President of the EITI National Committee	    [SEAL OF THE PETROLEUM AND ENERGY MINISTRY]
Rue due Docteur Thèze			    [THE MINISTER, MANSOUR ELIMANE KANE]
Dakar 					    [signature]
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